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Defendant Cablevision Systems Corporation (“Cablevision”) respectfully submits 

this motion, pursuant to 47 C.F.R. § 1.251, for a summary decision dismissing the program 

carriage complaint brought by complainant Game Show Network, LLC (“GSN”).1 

PRELIMINARY STATEMENT 

In every carriage proceeding under Section 616, the complainant network must 

satisfy a high standard:  the alleged discrimination must “unreasonably restrain” the unaffiliated 

network’s ability “to compete fairly.”2  It is not enough for a complainant simply to identify 

some measure of economic harm to its business; every adverse carriage decision results, by 

definition, in reduced revenues to the network that alleges that it has been subject to 

discrimination.  Instead, Section 616 requires evidence that an MVPD discriminated on the basis 

of affiliation, and that the MVPD’s discriminatory conduct unreasonably restrained the 

network’s ability to compete fairly.3  As a result, to prove a violation of Section 616, a 

complaining network must show an “impact of the charged adverse action ‘on the programming 

vendor’s subscribership, license fee revenues, advertising revenues, ability to compete for 

advertisers and programming, and ability to realize economies of scale.’”4  Only when that 

                                                 
1 As used herein, “GSN” refers to both Game Show Network, LLC and/or the programming network owned by 

that entity, GSN.  Evidence in support of Cablevision’s motion is in the accompanying Declaration of George 
W. Kroup (“Kroup Decl.”).  Exhibits to the Kroup Decl. are referred to as “Ex. __.” 

2 47 C.F.R. § 76.1301(c). 

3  Comcast Cable Comm’ns, LLC v. FCC, 717 F.3d 982, 989 (D.C. Cir. 2013) (the “Tennis Channel” action) 
(Kavanaugh, J., concurring).  The 2013 trial in this case was stayed pending the D.C. Circuit’s decision in that 
action. 

4 Time Warner Cable Inc. v. FCC, 729 F.3d 137, 149 (2d Cir. 2013); Game Show Network, LLC v. Cablevision 
Systems Corp., Hr’g Designation Order & Notice of Opportunity for Hearing for Forfeiture, 27 FCC Rcd. 5113 
(MB 2012) (hereinafter “HDO”) ¶ 10 n.57. 
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impact shows that the carriage decision had an “anticompetitive effect” can restrictions be placed 

on an MVPD’s carriage decision.5 

GSN can make no such showing.  Unlike every other network that has brought a 

proceeding under Section 616, GSN is a mature, fully-penetrated and widely-carried network 

with  million subscribers.  More than four years after Cablevision’s purportedly 

discriminatory decision to place GSN on its Sports and Entertainment Tier, which resulted in the 

loss of  million subscribers, the undisputed record demonstrates that under every metric 

identified by the Commission, GSN   Subscribership has   

Distribution has   License fees and advertising revenues   The network 

has   All of these facts are indisputable and 

confirmed by GSN’s own documents, the testimony of GSN witnesses, and public statements 

made by GSN’s top executives.  As GSN recently touted during its upfront presentation to 

national advertisers and media buyers,  

 

6 

In opposition, GSN will undoubtedly assert that it would have done even better if 

it had not been retiered by Cablevision.  Even if true, that is irrelevant for the purposes of this 

motion.  GSN will also assert that Cablevision has market power in the New York DMA.  But 

the relevant inquiry under Section 616 for a national network like GSN is whether it has been 

unreasonably restrained from competing fairly in the national marketplace in which it operates.  

                                                 
5  Time Warner Cable Inc., 729 F.3d at 164. 

6 .   
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And even focusing on the New York DMA, the undisputed fact is that Cablevision faces intense 

competition from DIRECTV, DISH Network, and Verizon, which today have more than 2.2 

million subscribers in Cablevision’s footprint alone and offer GSN  

  These alternatives, coupled with the fact that GSN is available to any Cablevision 

subscriber who wishes to subscribe to the tier that includes GSN, means that GSN cannot show it 

cannot compete fairly.  Viewers in the New York DMA who want GSN have access to it.  GSN’s 

contrary arguments simply are insufficient to force this case to trial.   

To be clear, GSN’s inability to prove that it has been unreasonably restrained is 

not the only flaw in GSN’s case.  Cablevision is confident that, if this case goes to trial, the 

Presiding Judge will hold that GSN, “the network for games,” is not similarly situated to  

 under any of the relevant metrics the 

Commission has identified.  And, despite two rounds of discovery and the opportunity to depose 

everyone involved in the carriage decision at issue, GSN will be unable to prove that Cablevision 

made its carriage decision with any discriminatory intent.  But the Presiding Judge should enter a 

summary decision dismissing GSN’s carriage complaint now on unreasonable restraint grounds, 

rather than using the Commission’s limited resources to conduct a trial that cannot, as a matter of 

law, result in a finding that Cablevision has violated Section 616. 
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Together these MVPDs provide cable service to  

23   

 

 

24  In short, according to GSN’s 

CEO, 25  As a result, 

GSN’s revenue from affiliates has  

26 

GSN has more than  million subscribers and  

in the New York DMA in which Cablevision’s customers are located.27  This includes, as of 

2013,  

 

28  Cablevision competes with one or more MVPDs 

throughout its footprint in the New York DMA.29  Verizon, in particular, has expanded in the 

                                                 
23  

24  
 

25  

26   

27   
 

28   

29  See Ex. 25 (Cablevision 2014 10-K) at 7–8 (discussing the “intensely competitive environment” in the New 
York DMA). 
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New York DMA and now covers approximately 50% of Cablevision’s footprint.30  While 

Cablevision’s customer base in the New York DMA has declined from  

 between the retiering and today, the number of Verizon subscribers in the New York 

DMA has increased dramatically from approximately  in 2010 to  in 

2013.31  Every Cablevision customer has the ability to view GSN, either by subscribing to 

Cablevision’s Sports and Entertainment tier or switching to a competitor which carries GSN on a 

broader tier of service.  Not surprisingly, given GSN’s  penetration with 

Cablevision’s competitors over the last five years,  

 

32 

GSN’s advertising revenues have  since Cablevision’s retiering of 

the service.  Although GSN has alleged that the retiering could harm ad sales because some ad 

buyers who are Cablevision subscribers may no longer receive GSN, SNL Kagan estimates that 

GSN’s ad revenues  

 

33  According to John Zaccario, GSN’s Executive Vice President of Advertising, GSN 

now enjoys “much greater interest from the advertising community,” and in 2012 signed over 

                                                 
30  See id.  

31   

32  See  

33  “CPM” is an industry metric that measures the cost of having 1,000 viewers see one advertisement.   
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100 new advertisers.34  In 2013, GSN added an additional 70 new advertisers.35  Moreover, 

GSN’s overall revenues , and Mr. Goldhill projects 

that GSN will have 36 

Finally, GSN has successfully developed and acquired new programming that has 

 its ratings performance.  During this period, GSN’s “performance has been quite 

steadily strong”—  

37  GSN has made 

original programming  since 2010, launching new competition shows 

as part of its effort to 38  Since 2010, GSN’s 

programming expenses have , and internal 

GSN documents project 39  

GSN’s CEO has stated that the network has  

40 

                                                 
34  See Ex. 28 at 2; see also Ex. 29 at 1 (noting that GSN “added 106 new advertisers last year”). 

35  Ex. 30 at 1 (discussing public statement from John Zaccario that GSN added “roughly 70” new advertisers in 
2013). 

36   
 

37   

38   

39   

40  ; see also GSN press releases at Ex. 33 (Apr. 9, 2013) (“The GSN brand is more 
powerful than ever and as a result, we are gaining momentum in all metrics . . . [W]e continue to break ratings 
records, deliver engaged audiences and in turn, provide unique opportunities for advertiser . . . In the past year, 
GSN has experienced enormous growth, with double digit increases year to year in both ratings and ad 
revenue.“); Ex. 34 (Jan. 10, 2014) (“GSN announced that it set a record with 2013 being the most watched year 
in the network’s history—with double-digit audience growth across all key demos and total viewers.”); Ex. 35 
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PROCEDURAL POSTURE AND ISSUES TO BE DETERMINED 

On May 9, 2012, the Media Bureau issued the HDO referring GSN’s program 

carriage complaint against Cablevision for hearing before the Presiding Judge.41  The Media 

Bureau specifically designated GSN’s complaint for hearing: 

[t]o determine whether Cablevision has engaged in conduct the 
effect of which is to unreasonably restrain the ability of GSN to 
compete fairly by discriminating in video programming 
distribution on the basis of the complainant’s affiliation or non-
affiliation in the selection, terms, or conditions for carriage of 
video programming provided by GSN, in violation of 
Section 616(a)(3) of the Act and/or Section 76.1301(c) of the 
Commission’s Rules . . . 

and, if so, to determine appropriate relief.42 

By March 2013, the parties had engaged in significant pre-hearing discovery, 

producing well over five hundred thousand pages of documents and taking nineteen fact and 

expert depositions.  Pre-trial filings, including written direct testimony, proposed exhibits and 

trial briefs, were filed by the parties. 

On June 7, 2013, GSN and Cablevision jointly moved for a continuance of the 

hearing in this matter to allow the parties to consider the potential impact of the D.C. Circuit’s 

decision in Tennis Channel.  In response to that request, the Presiding Judge issued an Order, 

FCC 13M-12, adjourning the hearing scheduled for July 16, 2013 and ordering the parties to 

submit monthly joint status reports.  On April 17, 2014, after appeals of the D.C. Circuit’s 
                                                                                                                                                             

(Nov. 18, 2014) (“Coming off a record-breaking 2014, GSN continues to delve into new genres of game 
programming[,] . . . expanding its competitive entertainment roster for 2015.”); Ex. 36 (Jan. 14, 2015) (“GSN, 
the leader in game shows and competitive entertainment, announced today that 2014 was the network’s most-
watched year ever . . . . This is also the third consecutive year of growth for the 20-year old cable network, 
bucking the current downward trend in viewership being felt by other well-established cable channels.”). 

41 HDO ¶¶ 39–49. 

42 HDO ¶ 39. 
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opinion were exhausted, the Presiding Judge issued an order allowing limited supplemental 

discovery requested by GSN.  The parties served document requests and interrogatories, 

exchanged supplemental expert reports, and conducted additional fact and expert depositions.  

On March 20, 2015, the parties completed supplemental discovery.  Trial is scheduled to 

commence on July 7, 2015. 

ARGUMENT 

Summary decision is warranted where “there is no genuine issue of material fact 

for determination at the hearing” as to a required element of GSN’s Section 616 claim.   

47 C.F.R. § 1.251(a)(1); see also Hometown Media, Inc., 11 FCC Rcd. 11413, 11416 (1996) 

(granting summary decision where “the truth is clear . . . [and] the basic facts are undisputed”).  

Section 616(a)(3) of the Communications Act of 1934 prohibits MVPD conduct 

that “unreasonably restrain[s] the ability of an unaffiliated video programming vendor to 

compete fairly by discriminating . . . on the basis of affiliation or non-affiliation . . . in the 

selection, terms, or conditions of carriage of video programming.”  Thus, GSN must prove by a 

preponderance of the evidence both that Cablevision discriminated on the basis of affiliation and 

that such discrimination unreasonably restrained GSN’s ability to compete fairly.43 

As the Commission has recognized, “Section 616 . . . appl[ies] only where an 

anticompetitive impact is shown in a particular case.”44  Although GSN can prove discrimination 

using direct or circumstantial evidence, “[r]egardless . . . [GSN must show] that the defendant 

MVPD’s conduct has the effect of unreasonably restraining the ability of the complainant to 
                                                 
43  Tennis Channel, 717 F.3d at 983. 

44 Br. of Fed. Comm. Commission at 42, Time Warner Cable Inc. v. FCC, 729 F.3d 137 (2d Cir. 2013) No. 11-
4138; see also Time Warner Cable, 729 F.3d at 164 (Section 616 “prohibits only affiliation-based 
discrimination by MVPDs and only when such discrimination is shown to have an anticompetitive effect”). 
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compete fairly.”45  Thus, Section 616 “demand[s] proof of the significant or material detrimental 

effect implicit in the term ‘unreasonable restraint.’”46 

Unreasonable restraint is “case specific,” but is “based on the impact of the 

charged adverse action ‘on the programming vendor’s subscribership, license fee revenues, 

advertising revenues, ability to compete for advertisers and programming, and ability to realize 

economies of scale.”47  In prior Section 616 cases, the Presiding Judge has focused on the 

complaining network’s market-wide ability to be a viable competitor with access to substantial 

distribution opportunities to build economies of scale.48  Thus, as the Presiding Judge cautioned 

in the WealthTV action, a complainant cannot satisfy its burden “merely by showing that the 

defendants’ individual carriage decisions adversely affected its competitive position in the 

marketplace.”49 

Judge Kavanaugh’s concurring opinion in Tennis Channel provides the most 

detailed judicial analysis of the unreasonable restraint provision of Section 616 to date.  

Emphasizing that Section 616 “applies only to discrimination that amounts to an unreasonable 

restraint under antitrust law,” Judge Kavanaugh cautioned that while the statute “references 
                                                 
45 HDO ¶ 10. 

46 Time Warner Cable, 729 F.3d at 166. 

47 Time Warner Cable, 729 F.3d at 149; HDO ¶ 10 n.57. 

48 See Tennis Channel, Inc. v. Comcast Cable Commc’ns, LLC, Mem. Op. & Order, 27 FCC Rcd. 8508, 8540 
(2012) (finding harms imposed on Tennis Channel by Comcast’s tiering decision were “of such a magnitude 
that they clearly restrain Tennis Channel’s ability to compete fairly with similarly situated networks in the 
marketplace”); see also TCR Sports v. Comcast, Mem. Op. & Hr’g Designation Order, 21 FCC Rcd. 8989, 8993 
¶ 11 (MB 2006) (“TCR argues that without carriage by Comcast, it will be impossible for MASN to reach the 
necessary level of subscribership to achieve long-term financial viability. . . .”). 

49  Herring Broadcast, Inc. v. Time Warner Cable Inc., 24 FCC Rcd. 12967, 13002 (2009); see also Time Warner 
Cable, 729 F.3d at 166 (“[W]e do not assume that the FCC will effectively nullify the unreasonable restraint 
requirement of [Section 616] by recognizing any detrimental effect on an unaffiliated network . . . rather than 
demanding proof of the significant or material detrimental effect implicit in the term ‘unreasonable restraint.’”). 



 
REDACTED – FOR PUBLIC INSPECTION 

   

13 

discrimination against competitors . . . [it] does not ban such discrimination outright.”50  Instead, 

Section 616 reaches only discrimination that “unreasonably restrains a competitor from 

competing fairly.”51  Applying this standard to carriage disputes, “[v]ertical integration  . . . 

between a video programming distributor and a video programming network . . . become[s] 

potentially problematic under antitrust law only when a video programming distributor possesses 

market power.”52  Thus, a complainant cannot demonstrate that an MVPD unreasonably 

restrained its ability to compete fairly unless the network can show that the MVPD has market 

power in the relevant market.”53  In reaching this conclusion, Judge Kavanaugh criticized the 

Commission for “focus[ing] on the effects of [an MVPD’s] conduct on a competitor . . . rather 

than on overall competition.”54 

I. Cablevision Is Entitled to Summary Decision Because GSN’s Ability to Compete 
Fairly Has Not Been Unreasonably Restrained as a Matter of Law 

A. GSN’s Claim Is Unsupported by Previous Program Carriage Case Law 

The summary decision procedure is tailor-made for an undisputed factual record 

such as this one.  Even accepting, for purposes of this motion, that GSN incurred some economic 

harm by losing Cablevision subscribers, there is no dispute that GSN remains a widely-
                                                 
50  Tennis Channel, 717 F.3d at 988, 992 (Kavanaugh, J., concurring). 

51  Id. at 992 (Kavanaugh, J., concurring). 

52  Id. at 988 (Kavanaugh, J., concurring). 

53 Id. at 988 (Kavanaugh, J., concurring) (“Applying Section 616 to a video programming distributor that lacks 
market power not only contravenes the terms of the statute, but also violates the First Amendment as it has been 
interpreted by the Supreme Court.”).  Cablevision acknowledges the Presiding Judge’s finding in an earlier case 
that “arguments that antitrust standards are encased in sections 616 and 76.1301(c) are unpersuasive” (Herring 
Broadcast, Inc. v. Time Warner Cable Inc., 24 FCC Rcd. 12967, 13001 (2009)), but respectfully submits that in 
light of Tennis Channel, this analysis is not consistent with the law of Section 616 claims (see Tennis Channel, 
717 F.3d at 991 n.1 (“Cable Act provisions such as Section 616 that mirror existing antitrust proscriptions serve 
an important regulatory purpose, akin to adding new police officers to enforce an existing law.”)).  

54  Tennis Channel, 717 F.3d at 991–92 (Kavanaugh, J., concurring). 
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distributed network with  million subscribers.  In light of GSN’s  

 in subscribers, distribution, and revenues since the retiering, whatever harm GSN 

purportedly suffered as a result of Cablevision’s retiering cannot rise to the level of an 

“unreasonable restraint” on GSN’s ability to “compete fairly.” 

The striking contrast between prior cases brought under Section 616 and this one 

drives the point home.  Earlier cases involved newly-created or narrowly-penetrated networks 

seeking sufficient carriage to compete for the distribution, programming, and advertisers that 

could make them financially viable, capable of achieving scale, and positioned to offer 

competitive programming.  The Presiding Judge’s decision in the Tennis Channel action is 

illustrative.  Tennis Channel (a network with approximately 35 million subscribers) challenged 

Comcast’s decision to leave Tennis Channel on a tier that excluded 17 million Comcast 

subscribers.55  Critical to the Presiding Judge’s unreasonable restraint holding was the fact that 

Comcast’s decision precluded Tennis Channel from reaching the “one in four viewers in the 

United States” controlled by Comcast.56  The Presiding Judge found that, because Tennis 

Channel was denied access to such a significant portion of the national video programming 

market, the resulting “[s]maller licensing revenues make it more difficult for Tennis Channel to 

make investments (e.g., procure sports programming) that are necessary . . . to remain 

competitive with other sports networks.”57  Moreover, the Presiding Judge found that Tennis 

Channel’s subscriber base of 35 million prevented “economies of scale that would reduce costs 

                                                 
55 Initial Decision of Chief Admin. Law Judge Richard L. Sippel, Tennis Channel, Inc. v. Comcast Cable 

Comm’ns, LLC, 26 FCC Rcd. 17160 (2011). 

56 Id. at 17199. 

57 Id. at 17198–99. 
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of providing service on a per-subscriber basis.”58  Finally, because Tennis Channel had not 

reached the 40 million subscriber threshold that some advertisers apply when making purchasing 

decisions in the national television market, the Presiding Judge found that Comcast’s actions 

impeded Tennis Channel’s ability to sell advertising.59 

None of those factors is present here.  At the time of the retiering, GSN was fully 

distributed to  million subscribers, of which  million were Cablevision 

subscribers.60  In the immediate aftermath of the retiering, GSN lost approximately  

million of its Cablevision subscribers.61  Today, GSN is distributed to  million 

subscribers, and has  

—each of which 

dwarfs Cablevision in size.  GSN’s scale is therefore unquestioned and  

since the date of the Cablevision retiering.  GSN’s licensing and ad revenues  

since the retiering, and there is no issue surrounding its ability to meet any advertiser threshold.  

Nor has Cablevision’s action prevented GSN from gaining the financial wherewithal to develop 

or purchase new programming, some of which has become quite successful.  In short, GSN has 

not been “unreasonably restrained” in any sense in which that phrase was used in the Tennis 

Channel decision.      

                                                 
58 Id. at 17199. 

59  Id. at 17200–01.  Although the D.C. Circuit reversed based on Tennis Channel’s failure to demonstrate that 
Comcast “rejected [carriage] proposals that would have afforded Comcast any benefit,” Tennis Channel, 717 
F.3d at 984, the majority’s grounds for reversal do not call into question the factors that would be relevant in 
assessing whether fair competition had been unreasonably restrained.  

60  See Ex. 24 at 21. 

61  Id. at 29. 
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Similarly, in the WealthTV litigation, which involved a network that was “not 

carried by 18 of the 25 largest MVPDs in the United States,” the Presiding Judge noted as 

significant that the four defendant MVPDs foreclosed the nascent network from approximately 

48 million subscribers—roughly half the national market.62  WealthTV also provided evidence 

that it could not attract national advertisers until it had at least 20 million households, and would 

not be able to reach this threshold without carriage by at least one major MVPD.63  And in the 

MASN litigation, the Media Bureau credited allegations that “it [would] be impossible for MASN 

to reach the necessary levels of subscribership to achieve long-term financial viability” without 

carriage from the defendant MVPD, Comcast.64  Nothing close is presented here. 

GSN’s claim that it was “unreasonably restrained,” if accepted, would not only 

depart from Commission precedent, it would effectively eliminate the requirement from Section 

616.  Any decision not to carry a network or to carry it on a less broadly penetrated tier of 

service by definition harms that network by reducing distribution.  But Section 616 requires 

more:  a showing that a network has been unreasonably restrained from competing fairly.  Here, 

the undisputed facts show that GSN is a fully-penetrated, broadly-carried network, not a 

fledgling network struggling to gain enough subscribers to reach financial viability and scale.  If 

a widely-distributed, -million-subscriber network can claim an unreasonable restraint on 

its ability to compete fairly every time an MVPD’s decision negatively affects a small sliver of 

the network’s subscriber base, the unreasonable restraint provision of Section 616 loses all 

                                                 
62  Herring Broadcast, Inc. v. Time Warner Cable Inc., 24 FCC Rcd. 12967, 12971, 13001–02, 13001 n. 270 

(2009). 

63  Herring Broadcast, Inc. v. Time Warner Cable Inc., 23 FCC Rcd. 14787, 14796–97 (2008). 

64 TCR Sports Broadcast Holding, L.L.P v. Comcast Corp., Hr’g Designation Order, 21 FCC Rcd. 8989, 8994 
(2006). 
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meaning.  At bottom, GSN has a “mistaken[] focus [on] the effects . . . on a competitor . . . rather 

than on overall competition,” and even those effects are insufficient for a Section 616 claim.65 

That is not to say that an adverse carriage decision by a single MVPD cannot give 

rise to an unreasonable restraint.  But that adverse carriage decision must have an effect on a 

network’s distribution that is considerably larger than any effect caused, in this case, by 

Cablevision, whose approximately  million total subscribers represent just over  

of GSN’s current subscribers and just under  of the national market in which GSN 

competes.66  Cablevision’s size, coupled with the broad distribution that GSN enjoys in that 

national market, means that Cablevision’s carriage decision cannot, as a matter of law, 

unreasonably restrain GSN’s ability to compete as a national network. 

B. The Undisputed Record Demonstrates That GSN  

A trial is not necessary because the undisputed facts demonstrate not just that 

GSN could compete fairly after Cablevision’s retiering, but that it has enjoyed  

 

GSN has had   Prior to the carriage 

decision at issue, GSN had  million subscribers—far exceeding complainant networks 

in past carriage cases.67  Despite the  drop in GSN subscribers in the immediate 

aftermath of the Cablevision retiering, GSN  million subscribers and 

                                                 
65  Tennis Channel, 717 F.3d at 991–92 (Kavanaugh, J., concurring). 

66   

67  
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projects  million subscribers by the end of 2015.68  Since the retiering, GSN has  

   

 

  As a result, 

GSN’s revenues have 71  GSN’s  since 

the retiering alone justify a finding that the retiering has not remotely restrained GSN’s ability to 

compete fairly.72   

GSN has a large subscriber base and ample financial resources to compete for and 

launch original programming, 73  There is no evidence 

that GSN’s programming involves unique economic characteristics such as limited supply or a 

geographically limited market that are prevalent with, for example, the sports programming in 

Tennis Channel or on regional sports networks.74  According to Mr. Goldhill, GSN has  

                                                 
68   

Although one of GSN’s experts testified in a prior case that a 20% foreclosure is the threshold for 
anticompetitive conduct, that same expert now focuses on GSN’s  drop in subscribers.  See Ex. 37 
(Excerpt from Singer NFL Testimony) ¶ 70 & n.68. 

69  See supra pp. 6–7;  
 

70   
 

71  

72  As GSN’s CEO recently testified,  

 
 

73   
 

74  Cf. TCR Sports Broad. Holding, L.L.P. v. Time Warner Cable Inc., 23 F.C.C.R. 15783, 15799 (Oct. 30, 2008) 
(noting that “regional sports programming is among the most expensive programming in the industry” and that 
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75  In fact, GSN is projected to 

launch 76 

Nor has GSN been unreasonably restrained from competing for advertisers.  

Although GSN contends that  

 GSN cannot 

offer evidence demonstrating a causal link between the retiering and  

 that could restrain its ability to compete.77  The numbers alone disprove 

GSN’s claim:  GSN’s ad revenues have  

.78  At his deposition,  

 

, all Mr. Goldhill could offer were  

 

79 

Furthermore, while complainant networks in prior carriage cases have alleged that 

national advertisers will not purchase advertising on networks with fewer than 20–40 million 

subscribers,  

                                                                                                                                                             
“[b]ecause [regional sports networks], unlike national networks, are regional in nature, they require access to 
the maximum number of subscribers within their footprints, including . . . extended inner markets, in order to 
compete effectively”), rev’d on other grounds 25 F.C.C.R. 18099 (Dec. 22, 2010).  

75  

76  

77  See HDO ¶ 32. 

78   

79   
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.  Indeed, one of GSN’s experts, Mr. Brooks—who testified in Tennis Channel—

concedes that  

80  GSN’s economic expert, Dr. Singer, previously testified in Tennis 

Channel that a network with more than 40 million subscribers— can 

“compete effectively for advertisers and programmers.”81  So too here. 

Despite the undisputed evidence of  GSN will likely 

argue that it  as a result of Cablevision’s decision to move the 

network to a less penetrated tier of service.  This argument is not based on any facts—even with 

the benefit of the supplemental discovery period permitted by the Presiding Judge, GSN has 

failed to come forward with any concrete factual evidence to show   As a 

result, it has been forced to retreat to  

 

  Based on that model, GSN contends that it has  

 

82  The expert’s opinion is irrelevant.  The 

question for the Presiding Judge is not whether GSN could have sold more advertising in the 

absence of retiering, but whether GSN has been unreasonably restrained in its ability to compete 

as a result of the retiering.  As set forth above,  

  GSN’s 

                                                 
80   

81 Ex. 39 ¶ 31. 

82   
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 since the retiering flatly 

contradicts any claim that GSN has been unable to compete.83 

C. GSN Cannot Establish That Cablevision Has Market Power 

Finally, set against the backdrop of undisputed facts in this case, GSN cannot 

show it has been unreasonably restrained through conclusory assertions that Cablevision has 

“market power” in some undefined market.  GSN at times points to Cablevision’s market share 

in the New York DMA, but offers no analysis demonstrating why the New York DMA—or any 

other limited geographic area—is the relevant market in which to measure an MVPD’s market 

power as applied to a national programming network.  Nor does GSN show how Cablevision’s 

market share in the New York DMA could conceivably restrain a widely-distributed national 

network like GSN from competing fairly in the national market. 

Instead, GSN’s expert, Dr. Singer, does little more than show that Cablevision has 

a plurality of subscribers in the New York DMA.  Dr. Singer opines that the relevant market is 

the New York DMA because “[a]ny decision to discriminate in favor of an affiliated network . . . 

is a local one.”84  But he provides no basis for this opinion, and indeed, takes no position on 

whether 85 

The purported market on which Dr. Singer focuses is certainly not the “national 

video programming distribution market” identified as the relevant market by Judge Kavanaugh 
                                                 
83  Moreover, GSN cannot avoid summary decision by citing its expert’s misinterpretation of the undisputed 

factual record.  See Raskin v. Wyatt Co., 125 F.3d 55, 66–67 (2d Cir. 1997) (“[A]n expert’s report is not a 
talisman against summary judgment.”); Merit Motors, Inc. v. Chrysler Corp., 569 F.2d 666, 673 (D.C. Cir. 
1977) (“To hold that Rule 703 prevents a court from granting summary judgment against a party who relies 
solely on an expert’s opinion that has no more basis in or out of the record than [plaintiff’s expert’s] theoretical 
speculations would seriously undermine the policies of Rule 56.”). 

84  See Ex. 8 ¶ 22. 

85   
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in Tennis Channel based on the Commission’s analysis in that case.  Like GSN here, Tennis 

Channel was a national network.86  Although the FCC concluded that Comcast unreasonably 

restrained Tennis Channel, it reached that conclusion in the context of analyzing a national 

market.87  Judge Kavanaugh also focused on the relevant national market, but concluded that 

Comcast’s 24% market share was insufficient to demonstrate market power.88  Cablevision, of 

course, is a far smaller MVPD with around  of the national market.89  It cannot be found 

to have market power over a national network like GSN, which is  

90  Cablevision customers 

who wish to watch GSN can either add the Sports and Entertainment Tier on Cablevision or 

“vote with their feet” and switch providers within the intensely competitive New York DMA.91  

Moreover, Cablevision faces growing competition from online video providers that supply 

content over the Internet at nominal cost.92  In short, GSN has not substantiated its allegations of 

Cablevision market power, and cannot avoid the entry of summary decision on this basis. 

                                                 
86  See Tennis Channel, Inc. v. Comcast Cable Commc’ns, LLC, Mem. Op. & Order, 27 FCC Rcd. 8508, 8511 

(2012); HDO ¶ 6. 

87  See Tennis Channel, Mem. Op. & Order, 27 FCC Rcd. at 8539. 

88 Tennis Channel, 717 F.3d at 992, 994 (Kavanaugh, J., concurring). 

89    That is not to say that Cablevision, or any other MVPD, could never have market power in a 
properly-defined market under certain circumstances.  Whatever those circumstances may be, they are not 
present here. 

90  Supra pp. 7–8 (discussing competition within the New York DMA). 

91  While Judge Kavanaugh’s Tennis Channel concurrence leaves open the possibility that an MVPD’s presence in 
a local market could be relevant for Section 616 purposes (717 F.3d at 992 n.3), such concerns are not 
implicated in competitive markets like the New York DMA where “an unaffiliated network may still be able to 
reach many consumers through competing MVPDs, like DBS and telephone companies, and [online video 
distributors]” (Time Warner Cable, 729 F.3d at 163). 

92  See Tennis Channel, 717 F.3d at 993 (Kavanaugh, J., concurring) (“[T]he video programming distribution 
market has changed dramatically, especially with the rapid growth of satellite and Internet providers.”). 
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II. GSN Cannot Create an Issue of Fact with Speculative Claims About Unrealized 
Injuries 

Faced with an undisputed record that undercuts its carriage complaint, GSN 

resorts to bald assertions that it has been unreasonably restrained because  

  For example, 

 

 

93  This argument is, if not pure bootstrapping, complete speculation. 

The undisputed evidence demonstrates that GSN has  

 in every agreement it has negotiated since the Cablevision retiering.   

94  GSN’s argument 

also ignores the nature of carriage agreements, which extend years, if not decades, into the 

future.   

 

    

 

                                                 
93  

 
 

94  
 

 
 
 

 

95   
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Under D.C. Circuit precedent, “[s]peculative allegations concerning possible 

reductions in service from other sources” cannot justify regulatory action against an MVPD.97  In 

Quincy, the D.C. Circuit invalidated the Commission’s must-carry rules, finding that the 

Commission failed to “adequately prove[ ] that without the protection afforded by the must-carry 

rules the economic health of local broadcast television is threatened by cable.”98  The court 

criticized the Commission for relying on “the kind of ‘speculative allegations’ it expressly 

refused to credit in other contexts,” noting that it was the Commission’s “explicit agency policy” 

that the regulation of cable providers should be backed by “hard evidence” and that “something 

more than mere conjecture . . . should be required before we impose regulatory constraints and 

burdens on one industry or technology in favor of another.”99  In other contexts, the D.C. Circuit 

has repeatedly found that speculative allegations do not establish injury in fact.100  This is 

particularly so where the alleged future harm depends on the action or inaction of a third party.101 

                                                 
96   

 

97  Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1458 (D.C. Cir. 1985) (internal citation omitted).  

98  Id. at 1440–42. 

99  Id. at 1458 (emphasis added). 

100  See Harrington v. Bush, 553 F.2d 190, 198, 205 n.68, 209 (D.C. Cir. 1977) (holding that an allegation of harm 
to a congressman’s ability to “consider, initiate, support or vote for the impeachment of the defendants” was too 
‘speculative,’ ‘conjectural’ or ‘remote’” to establish injury because the alleged harm “would take place, if at all, 
at some undetermined time in the future . . . .” (emphasis added)). 

101  See United Trans. Union v. Interstate Commerce Comm’n, 891 F.2d 908, 912 (D.C. Cir. 1989) (rejecting 
“predictions of future events (especially future actions to be taken by third parties) and those which predict a 
future injury that will result from present or ongoing actions . . . .’” (emphasis added)); Friends of Keesville, 
Inc. v. F.E.R.C., 859 F.2d 230, 236 (D.C. Cir. 1998) (rejecting a claim that plaintiff “may in the future be 
denied a benefit which it would have received had this court ruled in its favor” as “mere potential for future 
injury”). 
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